HARVARD BUSINESS SERVICES TEMPLATE

ESTATE PLANNING LLC AGREEMENT – MEMBER-MANAGED – 3 CLASSES

Note to Template: This template LLC agreement is intended for use as an estate planning tool for avoiding probate, among other things.  The LLC is managed by a managing member with significant discretionary power, although the Agreement provides for delegation of management to a third-party if so desired.  

The initial Class A Members receive all distributions of gain or loss on the Company’s assets until their death or removal.  At that time, the Class B Members become the Class A Members (referred to as Converted Class A Members below) and receive all the powers and benefits the original Class A Members enjoyed.  After the death or removal of the last Converted Class A Member, the initial Class C Members become the Class A Members (referred to as Final Class A Members below).  The Company can be terminated at any time with the consent of the Managing Member and the affirmative vote or written consent of Members holding more than 50% of the percentage interest in Class A (Class A at the time of the vote or consent).  

LIMITED LIABILITY COMPANY AGREEMENT

OF
«CORPNAME»
This Limited Liability Company Agreement (this “Agreement”) of [Company Name], a Delaware limited liability company (the “Company”), is entered into as of [insert date] by and among the Company, the Members who are listed on the Schedule of Members (attached as Exhibit A), and any other Person who, after the date hereof, becomes a Member in accordance with the terms of this Agreement by signing a joinder hereto (attached as Exhibit B) (collectively, the “Members”).  As described below, Members of the Company each hold one of the three (3) classes of membership interests: a Class A Interest (held by “Class A Members”), a Class B Interest (held by “Class B Members”), or a Class C Interest (held by “Class C Members”). Unless otherwise noted or defined elsewhere in this Agreement, capitalized terms used in this Agreement have the meanings ascribed herein, as more fully set forth in Section 40, below.
RECITALS
WHEREAS, the Company was formed by the filing of a Certificate of Formation (the “Certificate,” as it may be amended) with the office of the Secretary of State of the State of Delaware on [insert date: _______________],

WHEREAS, having reviewed the terms of this Agreement, including, without limitation, the rights and obligations of each Class of Members, the Members wish to enter into this Agreement to govern the rights and obligations of the Members and the operation and internal governance of the Company, 

WHEREAS, the Company, as governed by this Agreement and in accordance with the wishes of the Members, is intended to facilitate certain estate planning activities of the Members and to provide for multi-generational continuity of the Company, and
WHEREAS, the Initial Managing Member has reviewed this Agreement and agrees to serve in such role on the terms and conditions set forth herein.

NOW, THEREFORE, the Members hereby agree as follows:
1.
Formation of the Company; Ratification of Formation Actions. The Company was formed as a limited liability company pursuant to the provisions of the Delaware Limited Liability Company Act, 6 Del. C. ch. 18, as the same may be amended from time to time (the “LLC Act”).  The rights, powers, duties, obligations, and liabilities of the Members shall be determined pursuant to the LLC Act and this Agreement, provided that this Agreement shall govern to the maximum extent permitted under the LLC Act. The Members hereby acknowledge, ratify, and approve of all actions taken or not taken by Harvard Business Services, Inc., acting as formation agent for the Company (the “Formation Agent”), and one or more Members in connection with the formation of the Company (each also a “Formation Agent”) (both before and after the date of the Company’s formation) prior to the date of this Agreement, even if such action or inaction would contradict a provision hereof.  A Formation Agent shall have no liability to the Company or its Members as a result of such actions or inactions, or any reasonable decisions made in furtherance thereof.  The Company shall indemnify such Formation Agents as set forth in Section 22, as if this Agreement had been in effect at the time any action was taken or not taken by a Formation Agent.
2.    
Name of the Company. The business of the Company shall be conducted under the name set forth in the heading to this Agreement, or such other name(s) as the Managing Member may deem appropriate. For the avoidance of doubt, the Managing Member may change the name of the Company or may operate under a “doing-business-as” (DBA) name, and may make or cause to be made any necessary filings to facilitate such operation in any state(s) or local jurisdiction(s) the Managing Member deem necessary or appropriate.  The Managing Member may amend this Agreement to change the name of the Company or register and use a DBA name, without the approval or consent of any other Members, through which it may operate all or a portion of its business.
3.
Purpose of the Company. The purpose of the Company is to engage in such business or businesses as a Delaware Limited Liability Company may lawfully engage pursuant to the LLC Act, and shall include the doing of any and all things incident thereto or connected therewith, as determined by the Managing Member. 
4.
Principal Place of Business; Registered Office and Agent. The Company’s principal place of business shall be selected by the Managing Member, in its discretion, which the Managing Member may change as it deems necessary or appropriate. The registered agent of the Company in the State of Delaware shall initially be Harvard Business Services, Inc., until such registered agent resigns or is replaced by the Company.  The Company’s registered office shall initially be Harvard Business Services Inc.’s address: 16192 Coastal Highway, Lewes, Delaware 19958. The Managing Member may change the registered office and/or registered agent of the Company at any time, and may amend this Agreement without the consent of the Members to reflect such change, with prior, contemporaneous, or prompt subsequent notice given to the other Members as the Managing Member determines appropriate.  The Managing Member may select and appoint such other registered agents in other jurisdictions as it deems necessary or appropriate. The Managing Member may amend this Agreement to change the registered agent (or appoint registered agents in other jurisdictions) and/or registered office of the Company without the approval or consent of any other Members.
5.
Amendments of Certificate; Other Filings. The Managing Member may execute and file (or cause to be executed and filed) any certificates of amendment or correction to the Certificate or any subsequent filing as required by the LLC Act or as needed in the Managing Member’s discretion, subject to any required vote or other process under this Agreement.  The Managing Member may make and file any documents necessary to maintain the Company’s good standing in Delaware or any other state, and/or to qualify the Company to do business in any state or other jurisdiction the Managing Member deems necessary or appropriate.  

6.
Admission of Members; Content of Schedule of Members.  Persons shall be admitted as Members of the applicable Class upon the reflection of their admission as Members on the Schedule of Members (noting which Class of membership interests they hold) and their execution of a joinder hereto (attached as Exhibit B).  Such a joinder constitutes a writing stating that Members being admitted agree to be bound by this Agreement.  The Company shall maintain a record of the names and addresses of each Member, a record of the class of membership interests such person holds and their percentage interest of such Class, and a record of the amount of the capital, if any, contributed to the Company by each Member.  Upon the admission of a new Member or Members pursuant to the terms of this Agreement, the Managing Member may amend the Schedule of Members to reflect such admission without the consent of any other Members.
7.
Three Classes of Membership Interests; Conversion of Classes.  As noted above, the membership interests of the Company shall consist of three (3) classes of membership interests designated as a Class A Interest, Class B Interest, and a Class C Interest. The Class A, Class B, and Class C Interests are referred to collectively as “Interests” or, without class specification, as an “Interest.” 

(a) Class A Members shall have the right to receive all distributions of profit, and all distributions of assets, including distributions of assets upon dissolution, in accordance with Section 17 of this Agreement.  Except as otherwise expressly provided elsewhere in this Agreement, only Class A Members shall have the right to vote, Class A Members shall vote as a single class on all matters with respect to which Members are entitled to vote, and all matters shall be determined by the vote or written consent of Class A Members holding a majority of the percentage interests of Class A Interests (a “Class A Majority in Interest”). A Member’s “Percentage Interest” in Class A shall mean the percentage set forth next to such Class A Member’s name on the Schedule of Members.
(b) Class B Members shall have no interest in the profits or assets of the Company and shall have no right to vote on any matter.  At such time as the last Class A Member ceases to be a Member, whether by death, resignation or removal, such that there are no longer any Class A Members (the “First Conversion Date”), the interest of each Class B Member shall, automatically and without any action on the part of such Class B Member, be converted into and become a Class A Interest, and the percentage interest in Class B of such member shall be converted automatically into an identical percentage interest in Class A (each such former Class B Member, a “Converted Class A Member”).  On the First Conversion Date, if not already selected pursuant to Section 9 hereof, the Converted Class A Members (formerly Class B Members) shall appoint a new Managing Member from among the Converted Class A Members or such Converted Class A Members may select a third-party manager to operate the Company with all the powers of the Managing Member granted hereunder and those of a “Manager” under the LLC Act until the Final Conversion Date, by the vote or written consent of a Class A Majority in Interest (of the new Converted Class A Members).
(c) Class C Members shall have no interest in the profits or assets of the Company and shall have no right to vote on any matter. On the First Conversion Date, the interest of each Class C Member shall, automatically and without any action on the part of such Class C Member, be converted into and become a Class B Interest, and the percentage interest in Class C of such member shall be converted automatically into an identical percentage interest in Class B (each such former Class C Member, a “Converted Class B Member”).
(d) At such time as the last Converted Class A Member ceases to be a Member, whether by death, resignation or removal, such that there are no longer any Converted Class A Members (the “Final Conversion Date”), the interest of each Converted Class B Member shall, automatically and without any action on the part of such Converted Class B Member, be converted into and become a Class A Interest, and the percentage interest in Class B of such Converted Class B Member shall be converted automatically into an identical percentage interest in Class A (“Final Class A Members”).  On the Final Conversion Date, the Final Class A Members (originally Class C Members) shall appoint a new Managing Member from among the Final Class A Members or such Final Class A Members may select a third-party manager to operate the Company with all the powers of the Managing Member granted hereunder and those of a “Manager” under the LLC Act (which may be the third-party manager selected in sub-section (b) above) until the Company’s liquidation or until the third-party manager’s removal by the Final Class A Members, by the vote or written consent of a Class A Majority in Interest (of the new Final Class A Members).
(e) For purposes of this Agreement and the powers of Class A Members, distributions thereto, and other specific powers of such Class, unless otherwise noted, “Class A Members” should be read as the original Class A Members, the Converted Class A Members, or the Final Class A Members, as applicable.


8.  
Release of Confidential Information.  The Company or the Managing Member may release confidential information about any Member and, if applicable, any beneficial owner(s) of such Member to proper authorities, if the Managing Member, in its discretion, determines that it is in the best interests of the Company in light of relevant rules and regulations concerning Proscribed Investments and other Applicable Law.


9.   
Management.   The management of the Company shall be under the control of a Managing Member.  The Managing Member shall be the only Member with the authority to bind the Company, unless the Managing Member delegates such power to another Member, and may enter into any agreements or contracts it deems reasonably necessary in the operation of the Company, may select one or more financial institutions in which the Company may maintain a deposit or other account, close any such accounts, and may select the signatories with responsibility therefore, may hire and fire service providers for the Company, may purchase goods or services or sell, lease, hypothecate, or use as collateral any assets of the Company, and shall otherwise exercise all of the powers of a “Manager” under the LLC Act; provided, however, that the Managing Member may delegate authority to another Member or to a third-party by contract, the terms of which shall be in the Managing Member’s good faith discretion.  The initial Managing Member (“Initial Managing Member”) is set forth in Exhibit A.  A Managing Member may resign at any time as such on notice to the Members, and, upon such resignation or the Managing Member’s removal as set forth below, the then-Class A Members shall elect a new Managing Member from among the Members by the vote or written consent of a Class A Majority in Interest (of such Class A Members at the time).  Upon the First Conversion Date or Final Conversion Date, the provisions of Section 7 shall control in the selection of a new Managing Member or third-party manager.  A Managing Member may be removed at any time by the vote or written consent of two-thirds (2/3) of the Class A Percentage Interests at such time, or, for “Cause” (as defined below) by the vote or written consent of a Class A Majority in Interest (in each case, excluding any Percentage Interest held by the Managing Member in his or her capacity as a Member).

10.   
Duties among the Members.  The Members, as such, shall not owe any fiduciary or other duties to the Company or one another, save for the obligation to act in good faith in dealings with the Company and the other Members.  The Managing Member shall not owe fiduciary duties to the Company or the Members, but shall act as a reasonably prudent manager in conducting the affairs of the Company, shall disclose to the Members any material conflicts of interest it faces in operating the Company, and shall at all times act in good faith in its decisions with respect to the Company.  The Managing Member, solely in its capacity as Member, shall be free to vote or otherwise exercise the powers accompanying his or her membership interest solely in his or her own interest, and in so acting as a Member shall owe no duties, fiduciary or otherwise, to the Company and the other Members, save for the obligation to act in good faith in dealings with the Company and the other Members applicable to all Members of the Company.
11.
Compensation to Members; Reimbursement of Managing Member.  No Member or affiliate thereof shall be entitled to any fees or compensation from the Company without the approval of the Managing Member (unless it is the Managing Member seeking compensation) and the vote or written consent of a Class A Majority in Interest (excluding the interest(s) of the Member(s) seeking compensation for such Member or its affiliates).  The Managing Member shall be reimbursed for any reasonably costs, expenses, or other amounts paid out-of-pocket on the Company’s behalf upon presentation of reasonable documentation thereof to the Class A Members at such time.  Any Member may, upon at least three business days’ notice to the Managing Member, request and receive a list of all reimbursed expenses (for a maximum of the past thirty-six (36) months).
12.
Term.  The term of the Company shall continue until a Certificate of Cancellation is duly filed pursuant to the LLC Act or until the Company is dissolved by judicial order.  The Company may be dissolved with the consent of the Managing Member and the vote or written consent of a Class A Majority in Interest at a given time (i.e., Class A Members on an as-converted basis pursuant to Section 7 above).  Following dissolution, the existence of the Company shall continue until its affairs are wound up and a Certificate of Cancellation is duly filed, which shall be the responsibility of the Managing Member immediately preceding such filing or, if there is no Managing Member at such time, one or more Members.  The power to wind up the affairs of the Company shall be vested in the Managing Member or, if there is no Managing Member at such time, by a liquidation agent appointed for such purpose by the vote or written consent of a Class A Majority in Interest at such time which, for the avoidance of doubt, may be a Member.
13.   
Capital Contributions.   Capital contributions, if any, of the Class A Members shall be set forth in the records of the Company, and such records shall be amended to reflect any additional capital contributions by any Member, and any distributions of assets, whether income or returns of capital, to any Class A Member pursuant to Section 17 of this Agreement.  No Class B Member or Class C Member shall be required to make a capital contribution to the Company, and may do so only with the consent of the Managing Member.  The Class B Members (when they become Converted Class A Members) or Class C Members (when they become Final Class A Members) shall have no obligation to make any capital contributions to the Company, but may do so if permitted by the Managing Member.

14.   
Additional Contributions; Member Loans.   No Member of the Company shall be required to make any additional capital contribution to the Company.  The Managing Member or, at the request of the Managing Member, any Member(s) may make loans to the Company on such terms as the Managing Member and the applicable Member shall agree, provided that such terms shall receive the prior affirmative vote or written consent of a Class A Majority in Interest (not including for this purpose any Class A Member making such potential loan to the Company).  Any such loan will be treated as an unsecured debt obligation of the Company, and will not affect the loaning Member(s) interest(s) or ownership in the Company.

15.
Withdrawal or Return of Capital. Except as otherwise provided in this Agreement: (a) no Member may withdraw any portion of the capital of the Company, including his or her capital contributions; (b) no Member shall be entitled to the return of its capital contribution; (c) under circumstances requiring a return of any capital contributions, no Member shall have the right to receive property other than cash unless otherwise determined by the Managing Member as part of a distribution under this Agreement; and (d) no Member shall have the right to demand or receive any distribution except as set forth herein.

16.
Capital Accounts.



(a)
The Company will maintain a separate capital account for each Member.


(b)
The capital account of each Class A Member shall initially be equal to such Member’s cash capital contribution, if any, and shall be increased by the profits of the Company allocated to such Member pursuant to Section 17 of this Agreement, and shall be reduced by the amount of any distributions or expenses allocated to such Member.



(c)
No interest will be paid by the Company to any Class A Member on any amount credited to the Class A Member’s capital account.



(d)
The Managing Member (or its delegate) will maintain capital accounts for Class B Members and Class C Members which will carry over after their conversion to Converted Class A Members or Final Class A Members, respectively.

17.
Allocations and Distributions of Profit and Losses; Distributions to Members.   The Company’s profits and losses shall be allocated among the Class A Members in proportion to their respective Percentage Interest. At any time determined by the Managing Member, they may cause the Company to distribute any part of the assets held by it which the Managing Member determines is not reasonably necessary for the operation of the Company.  The Managing Member shall distribute amounts available for distribution to the Class A Members of the Company according to the Class A Members’ Percentage Interests.  Class B and Class C Members shall not participate in the profits and losses or distributions of the company until they become Converted Class A Members or Final Class A Members, respectively.  At liquidation, the then-Class A Members will receive as distributions any Company assets and cash available after payment of all expenses and secured and unsecured debt of the Company (including Member loans pursuant to Section 14 above) and after provision for reasonable reserves to cover contingent or unforeseen liabilities, the amount of which shall be in the discretion of the Managing Member (or agent appointed for liquidation of the Company pursuant to Section 12 above).  
18.
Tax Distributions. To the extent that distributions for the current tax year have been insufficient to offset income allocable but not distributed to Class A Members but not received by such Members, and provided that the Company has adequate cash available in excess of reasonable reserves (as determined by the Managing Member), the Company may make a distribution in cash in the amount necessary to allow the Class A Member(s) to pay the estimated or actual taxes attributable to the income of the Company allocable but not distributed to the Class A Members, in the discretion of the Managing Member.

19.
Purported Assignments and Transfers of Membership Interests.  No Member of the Company may sell, assign, transfer, pledge, hypothecate or otherwise dispose of all or any part of such Member’s interest in the Company to any person or entity without the prior written approval of the Managing Member.  The Managing Member may require that a proposed assignee or transferee provide any reasonable documentation he or she requires to determine that the proposed assignment or transfer comports with applicable law, is not a Proscribed Investment, and does not pose material regulatory or legal restrictions, limitations, qualifications, or significant additional obligations on the Company. An assignment or transfer in violation of this Section need not be recognized by the Company or the Managing Member.  If any assignment or transfer of all or a part of a Member’s interest in the Company occurs by operation of law or any party gains any rights over the membership interest by virtue of a charging order or otherwise, such assignee or transferee of such interest or portion thereof shall have only the economic interest represented by such interest entitling it to distributions made by the Company to Class A Members, and shall have no right to exercise any other indicia of membership including, without limitation, any voting rights.

20.
Additional Members.  The Company may from time to time issue additional Class A, Class B, or Class C Interests and admit persons as additional Members of the Company with respect to such Classes.  Additional limited liability company interests may be issued by the Company and persons admitted as additional Members only with the consent of all Class A Members at such time.  A person shall be admitted as an additional member of the Company only upon (i) the written consent of Class A Members holding two-thirds (2/3) of the Percentage Interests in Class A at such time, (ii) the person executing a writing stating that he agrees to be bound by this Agreement, and (iii) such person’s admission being reflected on the Schedule of Members (attached as Exhibit A here).

21.
Resignation or Removal of a Member.   A Member may not resign without the prior written consent of the Managing Member. Upon a Member’s death (of whatever Class), the Member shall no longer be a Member of the Company and shall be removed from the Schedule of Members and his or her Interest (regardless of Class) shall be terminated without consideration.  For the avoidance of doubt, a Member’s membership interest in the Company shall not pass to his or her estate, and no person shall have any right to claim to be a Member or have any interest in the Company, economic or otherwise, based on the deceased Member’s ownership of an interest.  No living Member shall be removed without Cause except upon the unanimous consent of the Class A Members (excluding the Member whose removal is under consideration).  If a Member is to be removed for Cause, the Managing Member may determine whether “Cause” exists and may remove the Member without consideration for his or her interest, provided that the Managing Member obtains the vote or written consent of a Class A Majority in Interest (excluding the relevant Member(s) whose membership is under consideration).  “Cause” shall mean (a) that the Member willfully violated a provision of this Agreement to the detriment of the Company, (b) the Member is convicted of or enters a plea of guilty or nolo contendre to, a felony, a crime of falsehood or a crime involving fraud, moral turpitude or dishonesty; or (c) the Member engaged in any conduct materially harmful to the Company’s business or operation.

22.
Indemnification.  To the greatest extent permitted by the LLC Act and other Applicable Law, and to the extent of the Company’s assets, the Company (a) shall indemnify the Formation Agent(s), the Managing Member, any liquidation manager, Tax Matters Partner or Partnership Representative (as defined in Section 25 below), and any person or entity to whom the Managing Member has delegated power or authority pursuant to this Agreement (“Mandatory Indemnified Parties”), and (b) may, with the consent of the Managing Member and the affirmative vote or written consent of the Class A Members holding a Class A Majority in Interest, determine to indemnify any Member(s) (for which purposes such Member(s) shall be excluded from the numerator and denominator in determining a Class A Majority in Interest),  and any other person or entity the Managing Member and a Class A Majority in Interest agree to indemnify (each, a “Elective Indemnified Party,” and, collectively with the Mandatory Indemnified Parties, the “Indemnified Parties”), for all fees, costs, losses, damages, judgments, and expenses (including reasonable attorneys’ fees) incurred in connection with or resulting from any third-party lawsuit, claim, action, arbitration, or demand, or any U.S. or non-U.S. government investigation, action, or civil, criminal, or administrative proceeding, or any appeal of a judgment in any of the foregoing, arising out of or in any way relating to the Company or any of its assets or properties (“Claims”), including amounts paid in settlement or compromise (if agreed upon by the Managing Member and a Class A Majority in Interest (excluding any relevant Class A Members from such vote) or, after a Transition Event, the Liquidation Manager)) in connection therewith (collectively, “Losses”). Losses shall not include special, consequential (including lost profits), or punitive damages, nor shall such term include any diminution in the value of a Member’s interest in the Company.  Notwithstanding the foregoing, indemnification shall not be available for, or advanced to, any Indemnified Party with respect to any Losses resulting from an act or omission of an Indemnified Party constituting willful misconduct, fraud, or a knowing violation of law, as determined by the Managing Member (or, if the Managing Member is seeking indemnification, a Class A Majority in Interest), with or without consultation with legal counsel. The indemnification provided pursuant to this Section 22 shall be in addition to any other rights to which an Indemnified Party may be entitled under any agreement or other position with a third-party (a “Third Party Indemnifier”), as a matter of law or equity, or otherwise, and shall continue as to an Indemnified Party who no longer serves or holds the position giving rise to such Indemnified Party status (such as former Members or Members formerly acting in a management capacity hereunder), and shall inure to the benefit of the heirs, successors, assigns, and administrators of the Indemnified Parties.  For the avoidance of doubt, an Indemnified Party must first seek indemnification from any Third Party Indemnifier, if applicable, prior to seeking indemnification from the Company. This indemnification provision shall apply at the time of the conduct at issue, and any subsequent amendment will not apply with respect to conduct that is the substance of a Claim occurring before such amendment.  
23.
Advancement of Expenses. Upon receipt by the Company of a written undertaking by or on behalf of an Indemnified Party to repay such amounts if it is finally judicially determined that the Indemnified Party is not entitled to indemnification under Section 22, the Company, to the extent reasonably requested upon prompt presentation of an invoice, bill, receipt or other reasonable evidence of such expense, shall advance each Indemnified Party for reasonable legal or other expenses (as incurred) of such Indemnified Party in connection with investigating, preparing to defend, or defending any claim, lawsuit, or other proceeding for which such Indemnified Party may be indemnified pursuant to Section 22.

24.
Notice of Claims; Survival of Indemnification.  An Indemnified Party seeking indemnification with respect to a Claim and Losses must provide the Company with notice of such Claim within thirty (30) days of becoming actually or constructively aware thereof.  Any failure to provide timely notice of any Claim for which indemnification is sought shall constitute a waiver of such indemnification with respect to such claim, unless the Managing Member determines otherwise in his reasonable discretion, such determination not to be unreasonably withheld. Indemnification under Sections 22 through this Section 24 shall survive the cancellation of the Company for up to one (1) year thereafter, and the Managing Member may return amounts from final distributions upon liquidation to provide for any foreseeable indemnification amounts. Thereafter, no claim for indemnification may be made for Losses resulting from a Claim. 
25.
Tax Matters Partner / Partnership Representative.  The Managing Member shall be the “Tax Matters Partner” and the “Partnership Representative” for the Company (or any successor title under applicable law). The Tax Matters Partner/Partnership Representative shall promptly notify the Members in writing of the commencement of any tax audit of, or any tax-focused investigation against the Company of which he or she becomes aware, upon receipt of a tax assessment or other notice, and upon the receipt of a notice of final partnership administrative adjustment or final partnership adjustment, and shall keep the other Members reasonably informed of the status of any tax audit or tax-focused investigation or any resulting administrative or judicial proceeding. The Tax Matters Partner / Partnership Representative may extend the statute of limitations, file a request for administrative adjustment, file suit relating to any Company tax refund or deficiency, or enter into any settlement agreement relating to items of income, gain, loss, or deduction of the Company with any taxing authority.  If, and to the maximum extent, permitted by law, the Operating Member may delegate his or her authority as Tax Matters Partner/Partnership Representative to a third-party service provider, or appoint such service provider to serve as such directly.
26.
Other Business and Investment Opportunities.   Each Member (including the Manager Member as a Member of the Company) may have other business interests and may engage in other activities in addition to those relating to the Company, including interests in or taking actions on behalf of one or more entities engaged in activities of a similar nature to or in competition with the Company or any joint venture, partnership, or other entity in which the Company has a direct or indirect interest.  The Company and each Member agree that each other Member and any affiliate thereof may own, operate, engage in, invest in, or possess an interest in any other business venture or ventures of any nature or description, independently or with others, whether or not the same is competitive with the purposes of the Company, and neither the Company nor the other Members shall have any rights by virtue of this Agreement in and to said independent ventures or to the income or profits derived there from.  Neither the Managing Member nor any Member, or any affiliate, manager, director, officer, or employee thereof shall be obligated to present any particular investment or business opportunity to the Company even if such opportunity is of a character which, if presented to the Company, might be of interest to the Company, and could be taken by the Company, and each of them shall have the right to take for its own account or for any other person or entity or to recommend to others any such particular investment or business opportunity.  For the avoidance of doubt, the doctrines of “corporate opportunity” or “business opportunity” shall not be applied to any actual or potential opportunity, investment, business venture, business relationship or other activity of a Member.

27.
Member Written Consent Permitted.  For the avoidance of doubt, Members are able to approve, adopt, or reject any matter put to their consideration through a written consent, lieu of a meeting and vote, signed by such Members as would be required to approve such action were a vote taken.  Generally, votes under this Agreement are limited to Class A Members and require, unless otherwise noted hereunder, the approval of a Class A Majority in Interest.  Prompt notice of any matter approved or rejected through written consent shall be provided to any Member who did not consent or whose consent was not solicited.
28.
Notices.   All notices and other communications required or permitted to be given pursuant to this Agreement shall be in writing and may be hand delivered, mailed through the U.S. Postal Service or another reputable carrier, or e-mailed.  Unless the sending party has actual knowledge that a Notice was not received by the intended recipient, a Notice shall be deemed to have been given as of the date (i) when personally delivered; (ii) three (3) days after the date deposited with the United States mail properly addressed; or (iii) such Notice is sent by email, if sent prior to 5 pm on a business day (in the recipient’s time zone) or, if sent after such time, at 9 am (in the recipient’s time zone) on the next business day.  The addresses and email addresses of the parties hereto shall be as set forth on the Schedule of Members, attached as Exhibit A to this Agreement.  The address of any party to this Agreement may be changed by a notice in writing given in accordance with the provisions hereof addressed to the Company.


29.
Integrated Agreement.   This Agreement and the Exhibits hereto constitute the entire agreement and understanding among the parties relating to the subject matter hereof and supersedes all prior and contemporaneous oral and written agreements and understandings relating thereto.


30.
Severability.   The Parties agree that (a) the provisions of this Agreement will be severable in the event that for any reason whatsoever any of the provisions hereof are invalid, void or otherwise unenforceable, (b) any such invalid, void or otherwise unenforceable provisions will be replaced by other provisions which are as similar as possible in terms to such invalid, void or otherwise unenforceable provisions but are valid and enforceable, and (c) the remaining provisions will remain valid and enforceable to the fullest extent permitted by applicable law.

31.
Amendments.   This Agreement may be amended by the vote or written consent of a Class A Majority in Interest, and all amendments approved by such vote or written consent shall be binding on all Members.  Notwithstanding the foregoing and any other provision of this Agreement, including the discussion of voting rights for Class B and Class C interests prior to conversion to Class A interests, any amendment that specifically and adversely affects the Class B or Class C Members conversion rights to Converted Class A Members or Final Class A Members, as applicable, and the economic treatment of such persons upon such conversion, must be approved by Class B Members and/or Class C Members holding a majority of the Percentage Interests in such class.

32.
Pronouns and Headings.   As used herein, all pronouns shall include the masculine, feminine and neuter, and all defined terms shall include the singular and plural thereof whenever the context and facts require such construction.  The headings, titles and subtitles in this Agreement are inserted for convenience of reference only and are to be ignored in any construction of the provisions of this Agreement.  Any references in this Agreement to “including” shall be deemed to mean “including without limitation”.


33.
Successors.   The terms and conditions of this Agreement shall inure to the benefit of and be binding upon the parties hereto and, except as may be otherwise provided herein, their respective executors, administrators, heirs, permitted assigns and all other successors in interest.


34.
Partition.   The Members hereby agree that no Member, nor any successor to any Member, shall have the right while this Agreement remains in effect to have any property of the Company partitioned, or to file a complaint or institute any proceedings at law or in equity to have the property of the Company partitioned, and, to the fullest extent permitted by law, each Member, on behalf of itself and its successors in interest, hereby waives any such right.


35.
Remedies Cumulative.   The rights and remedies provided by this Agreement are cumulative and the use of any one right or remedy by any party shall not preclude or waive its right to use any or all other remedies.  Said rights and remedies are given in addition to any other right or remedy the parties may have by law, statute, ordinance, or otherwise.


36.
Failure to Pursue Remedies.   The failure to enforce any of the provisions of this Agreement shall not be construed as a waiver of such provisions. Further, any express waiver by any party with respect to any breach of any provision hereunder by any other party shall not constitute a waiver of such party’s right to thereafter fully enforce each and every provision of this Agreement, unless otherwise provided in a written waiver executed by the waiving party.

37.
Counterparts.   This Agreement may be executed in counterparts, including through a Joinder to this Agreement, each of which shall be deemed an original but all of which together shall constitute one and the same instrument.


38.
Governing Law. This Agreement shall be enforced, governed, and construed in all respects in accordance with the internal laws of the State of Delaware, without giving effect to its choice of law or conflict of law regulations and laws. Each Member agrees that any litigation, claim, or lawsuit directly or indirectly arising out of or related to this Agreement or other internal workings of the Company shall be instituted exclusively in the courts, whether federal or state, located in the State of Delaware, and, in the case of state courts, further located in Sussex County.

39.
No Proscribed Investment.  Each signatory to this Agreement represents to the other Members that its membership in the Company does not constitute a Proscribed Investment.  Should the Member’s investment become a Proscribed Investment, or should the Member develop a reasonable belief that its investment in, or its holding of interests of, any Class has or will become a Proscribed Investment, such Member agrees to immediately notify the Managing Member in writing of such and to cooperate in any remedial measures requested by the Managing Member, including, without limitation, preparing and/or executing documents, representations, or certifications, and providing any additional information, including but not limited to an opinion of counsel relating to the legality of the Member’s investment, as requested by the Managing Member.

40.
Definitions.  As used in this Agreement, the following capitalized terms shall have the following meanings: 


“Agreement” means this this Limited Liability Company Agreement, as it may be amended.


“Applicable Law” means any U.S. or non-U.S. laws or regulations that apply to the Company.


“Cause” is defined in Section 21.
“Certificate” means the Certificate of Formation of the Company filed with the Delaware Secretary of State.


“Claims” is defined in Section 22.

“Class A Majority in Interest” is defined in Section 7(a).

“Class A Member” means a person admitted to the Company (or who becomes as a result of conversion discussed in Section 7 hereof) as a holder of a Class A membership interest in the Company.
“Class B Member” means a person admitted to the Company (or who becomes as a result of conversion discussed in Section 7 hereof) as a holder of a Class B membership interest in the Company.

“Class C Member” means a person admitted to the Company as a holder of a Class C membership interest in the Company.

“Company” means the limited liability company formed pursuant to and in accordance with this Agreement.

“Converted Class A Member” is defined in Section 7(b).


“Converted Class B Member” is defined in Section 7(c).

“Elective Indemnified Party” is defined in Section 22.

“Final Class A Member” is defined in Section 7(d).

“Final Conversion Date” is defined in Section 7(d).

“First Conversion Date” is defined in Section 7(b).

“Indemnified Parties” is defined in Section 22.

“LLC Act” means the Delaware Limited Liability Company Act, 6 Del. C. § 18-101, et seq., as currently in effect and as hereafter amended from time to time.


“Losses” is defined in Section 22.

“Managing Member” means the Initial Managing Member and such persons who become the Managing Member in accordance with the terms herein.

“Mandatory Indemnified Parties” is defined in Section 22.

“Members” means the persons admitted to the Company as Class A Members, Class B Members, and Class C Members.

“Partnership Representative” is defined in Section 25.

“Percentage Interest” is defined in Section 7(a).

“Proscribed Investment” means an investment in the Company or the acquisition of a membership interest in the Company that (a) if the person making the investment or acquiring the interest is not a natural person, violates the organizational documents of the person or any law, rule or regulation of the jurisdiction in which the person is formed, (b) if the person making the investment or acquiring the interest is a natural person, violates any law, rule or regulation of the jurisdiction in which the person resides, (c) is in contravention (whether directly or indirectly) of any United States, international or other money laundering laws, regulations or conventions, (d) involves any unlawful activity or would cause the Company to be engaged in any unlawful activity, (e) constitutes an investment or acquisition of the interest (whether directly or indirectly) on behalf of any terrorist or terrorist organization, (f) is by a person who is a resident of or acting on behalf of any country or territory in or with which United States businesses are prohibited from doing business, including countries or jurisdictions subject to any United States sanctions program, (g) is made by a registered investment company under the Investment Company Act of 1940, or a company which is required to register, qualifies for no exemptions or exceptions from investment company status or registration, (h) would cause the Company to be taxed other than as a partnership, unless approved by the Managing Member, or (i) is by a person who is named on any relevant list, including the list of Specially Designated Nationals and Blocked Persons maintained by the United States Office of Foreign Assets Control, of persons with whom a United States citizen or permanent resident or business entity formed under United States law may not deal, as such relevant list may be amended from time to time. 
“Tax Matters Partner” is defined in Section 25.

“Third-Party Indemnifier” is defined in Section 22.
[SIGNATURE PAGE IMMEDIATELY FOLLOWS]

IN WITNESS WHEREOF, the Initial Managing Member has executed this Agreement in its capacity as a Member and on the Company’s behalf, and each other Member has executed a joinder to this Agreement in the form set forth in Exhibit B, intending to be bound by the terms hereof.






[COMPANY NAME]


By: [Managing Member Name], its Initial Managing Member







Signature: _________________________________

INITIAL MANAGING MEMBER, in such capacity and as a Member:






__________________________________________







(Name: Please Print)







MEMBERS:

Those persons having executed a joinder hereto accepted as a Member of the Company
EXHIBIT A
SCHEDULE OF MEMBERS
Last Updated: [insert date]
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	CLASS B MEMBERS
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	Class of Interests
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	CLASS C MEMBERS
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EXHIBIT B

JOINDER TO LLC AGREEMENT 

OF

[COMPANY NAME]

Reference is hereby made to the Limited Liability Company Agreement, dated [DATE], as amended from time to time (the “LLC Agreement”), among the Members of [Company Name] and the Company, a limited liability company organized under the laws of the State of Delaware (the “Company”). Capitalized terms used herein without definition shall have the meanings ascribed thereto in the LLC Agreement.
Pursuant to the LLC Agreement, the undersigned hereby acknowledges that it has received and reviewed a complete copy of the LLC Agreement and agrees that, upon execution of this Joinder and its acceptance by the Company, such Person shall become a party to the LLC Agreement and shall be fully bound by, and subject to, all of the covenants, terms, and conditions of the LLC Agreement.  Upon execution hereof, the undersigned shall be deemed, and is hereby admitted as, a Member for all purposes thereof and entitled to all the rights incidental thereto, and shall hold the status of: 
Class A  /  Class B  /  Class C – Member (Please circle one).
IN WITNESS WHEREOF, the undersigned has executed this Agreement as of the date set forth below.

MEMBER (IF A NATURAL PERSON):

By: ___________________________________________

Name: ________________________________________
           (Please Print)
Date: _________________________________________
MEMBER (IF AN ENTITY):
Entity Name: ___________________________________


By: ____________________________________


Name: __________________________________

                              (Please print)

Title: ___________________________________
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